
2.
INFORMED CONSENT AND GUARDIANSHIP 
What is informed consent?

Informed consent means your voluntary, written agreement (or that of your surrogate decision maker) to participate in the Money Follows the Person Project and receive services.  No one can force or trick you into giving your consent to participate.  Once you consent to participate, it is possible you may change your mind.  If this happens, you can revoke your consent.

What are the procedures for obtaining my informed consent for the Project?

When you decide you want to participate in the Project, you or your surrogate decision maker, as appropriate, must give informed consent before transition planning can begin.  This informed consent will be documented on the “Informed Consent for Participation in Virginia’s Money Follows the Person Rebalancing Demonstration” form (found in Appendix 5).  As you decide on the supports and services you will need for successful transition, your case manager or transition coordinator will develop your person-centered service plan and record your informed consent to the following on the form:

· Your participation in the Project and any required follow-along;

· Your choice of waiver or PACE versus institutional services;

· Your choice of a place to live (called a “qualified residence”);

· Your choice of waiver or PACE service(s) and the opportunity to self direct;

· Your choice of service provider(s); and

· Continuation of services after transition.

What are the procedures for informed consent if I have a surrogate decision maker?  

If you have a surrogate decision maker designated to make decisions for you, that person must provide informed consent for you to participate in the Project.   If you are a child, the person who has legal custody of you is your surrogate decision-maker. If you are an adult, in most cases your surrogate decision maker is a guardian. 

What is guardianship?  

( A guardian is a person appointed by a court to be responsible for the personal affairs of an “incapacitated person,” including responsibility for making decisions regarding that individual’s support, care, health, safety, habilitation, education, therapeutic treatment, and, if not inconsistent with an order of involuntary admission, residence.  The term also includes a “limited guardian” or a “temporary guardian.”  Guardianship in Virginia is governed by statute, §§ 37.2-1000 – 1029 of the Code of Virginia.  These statues provide limits to guardianship to assure that individuals retain as much decision-making authority as possible, and provide that guardians have a duty to determine and follow the wishes of the individual to the extent possible.  

A guardian has a very high duty of trust to the individual for whom he or she is appointed and may be held personally responsible for not living up to the duty to that individual.  

Family members and friends of individuals may serve as guardians.  If an individual cannot afford the fees to obtain a guardian and no other suitable person can serve as guardian, services may be provided through one of the public guardianship programs in Virginia.  Public guardianship services are provided by agencies under contract with the Virginia Department for the Aging.  In some cases, small amounts of funding may be available to assist individuals with establishing guardianship when they have no other means of doing so.
A stand-by guardian or conservator may be appointed by the court to assume the duties of guardian or conservator immediately upon the death or incapacitation of the last surviving parent, child, or legal guardian. (A conservator is a person appointed by a court to be responsible for managing financial affairs of an “incapacitated person.”)  A standby guardian is a reasonable option in situations involving long-term guardianship needs. It may be a helpful tool for parents who are concerned about who their successor in the role of guardian will be and allows parents or guardians a voice in selecting their successor and provides for seamless protection for the individual needing guardianship.
If you have questions about guardianship, you can contact the Virginia Guardianship Association at 804-261-4046.  The Virginia Guardianship Association also makes available a “Virginia Handbook for Guardianship and Conservators.”  This is a helpful guide that addresses a variety of topics of importance to court-appointed guardians and conservators.  

What does the State require of a guardian?

A guardian must file an annual report, accompanied by a filing fee, with the local department of social services (adult protective services program) for the jurisdiction in which he or she was appointed.  The report must include: 

· A description of the individual’s current mental, physical, and social condition; 

· A description of the individual’s living arrangements during the reported period; 

· Any medical, educational, vocational (or job-related), and other professional services provided to the individual and the guardian's opinion as to the adequacy of the individual’s care; 

· A statement of the frequency and nature of the guardian's visits with and activities on behalf of the individual; 

· A statement of whether the guardian agrees with the individual’s current services plan; 

· A recommendation as to the need for continued guardianship, any recommended changes in the scope of the guardianship, and any other information useful in the opinion of the guardian; and 
· The compensation requested and the reasonable and necessary expenses incurred by the guardian. 

Adult Protective Services reviews the report to determine if there is a reason to suspect that you are being abused, neglected or exploited. If no further action is required by the Adult Protective Services worker, the local department of social services must file, within 60 days of receipt, a copy of the report with the clerk of the circuit court that appointed the guardian.  The report is placed with court papers pertaining to your guardianship.  The original guardian report form is maintained in the files at the local department of social services.  While guardian report forms are considered to be documents maintained by Adult Protective Services and are not subject to Virginia Freedom of Information Act, a copy of the guardian report may be requested from the circuit court.  Adult Protective Services has the ability to petition to remove a guardian, or take other appropriate actions, if the guardian is not fulfilling the fiduciary responsibility to you if there is evidence of abuse, neglect or exploitation.
In addition to filing the annual report, guardians must report suspicions of adult abuse, neglect or exploitation to Adult Protective Services.  

I have a guardian. What contact does my guardian need to have with me regarding my plans to transition?  

The approval of your guardian is required for your transition, and your guardian’s continuous participation in decision-making is necessary. Your guardian must maintain enough contact with you to know of your capabilities, limitations, needs, and opportunities.  Your guardian must visit you as often as necessary.  Public guardians are expected to meet with you at least every three months, if not every month.
Your guardian must, to the extent feasible, encourage you to participate in decisions, to act on your own behalf, and to develop or regain the capacity to manage your personal affairs.   In making decisions, your guardian must consider your expressed desires and personal values to the extent known and must act in your best interest and exercise reasonable care, diligence, and prudence.  If you have a public guardian, your guardian may use a Values History Form (See Appendix 6) which assists the guardian in assessing your values, wishes and preferences particularly with regard to medical care and end of life issues.

When you indicate interest in participating in this Project, your case manager or transition coordinator must:

· Determine whether you have a guardian; 

· If so, contact the guardian immediately and request the guardian to participate to the fullest extent possible in planning for your transition. 

· Educate your guardian about the Project and what it means for you to participate in the Project.

· Arrange a meeting that you and your guardian, and staff at the institution must attend, within six months prior to your transition.  This meeting should be in person, but can, if necessary, be conducted by telephone.  At the meeting, the guardian’s role in the transition process will be discussed with you and your guardian. Additional guardian visits will be discussed, highly encouraged and scheduled as needed. and 

· Document all guardian visits in your services plan, and make the information available to the Centers for Medicare and Medicaid Services upon request.


